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CHILD SUPPORT (ADOPTION OF LAWS) AMENDMENT BILL 2012 
Second Reading 

Resumed from 12 September. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [5.27 pm]: I rise to make 
some comments on the Child Support (Adoption of Laws) Amendment Bill 2012 on behalf of the opposition. 
Ordinarily, Hon Sue Ellery would handle this but unfortunately she has had to leave the chamber on urgent 
parliamentary business and has asked me to make these comments on her behalf. This is a fairly straightforward 
bill. As we all know, this type of legislation, albeit uniform, has been around since the late 1980s. Initially it was 
set up to ensure that parents who had separated provided financial support to the children on an equal basis. I 
understand that the commonwealth laws applied to children who were born into a marriage and so were covered 
by the legislation but exnuptial children were not covered by the federal legislation. I note also that while the 
other states have referred their powers to the commonwealth to deal with that issue, Western Australia has its 
own Family Court. We have adopted the commonwealth laws so that exnuptial children have coverage under the 
legislation and are afforded the same rights and opportunities as children in the other states. 

This is a fairly technical bill, although it is not onerous. It was referred to the Standing Committee on Uniform 
Legislation and Statutes Review and that committee dealt with the bill fairly expeditiously. It did not recommend 
that the bill be amended or make any other comments. By supporting this bill we are ensuring that all children in 
Western Australia who are in this unfortunate situation will be afforded the same level of financial support from 
their parents. Also, we are ensuring that we will act in advance of the commonwealth if it seeks to amend the 
principal act. I understand that there are some details set out in the explanatory memorandum—actually, no, that 
is the next bill, I think! I have been a bit caught out this afternoon; I have a number of bills and I am just trying 
to remember what I am doing with which one! 

The way that data is recorded through the Australian Bureau of Statistics index is changing, and also the way 
data is used to calculate the amount of child support payment. It is going to be replaced by a different type of 
index, and this bill will ensure that there will be no gap in the child support calculations. The new index will 
ensure that no exnuptial child will miss out. That all seems fairly straightforward. I understand that there is a 
degree of urgency to get this bill through so that it is all in place for 1 January, and that further changes are due 
on 1 July. It is a fairly straightforward series of amendments and in the past we have dealt with similar 
legislation in this Parliament, the first of which was in the late 1980s and the most recent in March 2011. The 
opposition is very keen to support this bill and to ensure that these changes go through fairly swiftly. 

HON ALISON XAMON (East Metropolitan) [5.30 pm]: I rise on behalf of the Greens (WA) to indicate that 
we will also support the Child Support (Adoption of Laws) Amendment Bill 2012. The commonwealth child 
support scheme enables the collection of child support payments from a parent and the payment of that 
maintenance to the person who has responsibility for a child, as well as the collection and distribution of other 
maintenance payments, including spousal payments. Exnuptial children are not covered by the commonwealth 
legislation unless state Parliaments either refer the power to the commonwealth or adopt the legislation. As has 
already been said, prior to passage of the Child Support (Adoption of Laws) Act 1990 and subsequent 
amendments to this statute, the commonwealth legislation applied in WA to only those child maintenance claims 
that covered children of a marriage. 

All states except WA referred powers to the commonwealth Parliament so that the commonwealth scheme 
applies to exnuptial children in those states. WA chose instead to adopt the commonwealth’s legislation. Because 
adoption of laws is not prospective, every time there is an amendment to the commonwealth legislation 
governing child support, those amendments will not apply to exnuptial children until adopted through 
amendments to WA’s legislation. While on one hand it is good that the Western Australian Parliament has the 
opportunity to consider these changes before they are made, in effect we are very limited in the power we have. 
WA is not at liberty to pick and choose between different amendments or parts of the act; we generally simply 
adopt the act in its entirety, which reflects any changes made up to a given point in time. 

Quite a number of changes have been made to the commonwealth legislation, yet the bill before us is quite short. 
The bill was referred to the Standing Committee on Uniform Legislation and Statutes Review, and the committee 
took the view that the bill did not change the uniform scheme adopted by the principal act, nor implement an 
additional uniform scheme or further separate intergovernmental agreement, and as such did not further impact 
on the sovereignty and law-making powers of the Parliament beyond the impact of the principal act. The 
committee therefore did not further scrutinise the bill. 

Since the last amendments were made to the WA Child Support (Adoption of Laws) Act in 2011, seven 
commonwealth acts have been passed that make changes to the commonwealth child support scheme. It is, of 
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course, important that the same provisions apply to all children equally, whether the child is from a marriage or 
an exnuptial relationship. It is important, therefore, that the WA legislation keeps up to date with the 
commonwealth changes. This bill adopts all recent changes to the commonwealth legislation that have been 
enacted, although not all of them have yet commenced. 

It is important that WA is ready to apply these changes when the commonwealth legislation takes effect, 
although one of the consequences of having to adopt the commonwealth changes is that we are always behind. 
This is not a good place to be, particularly in this area, because sometimes being behind can mean disadvantage 
for a group of WA children. The bill before us proposes a rather novel approach—I think that is the best way to 
describe it—to stagger the commencement of provisions that have not yet come into operation on a 
commonwealth level. Some provisions are to take effect from 1 January 2013, and others from 1 July 2013. The 
bill contains clauses that will adopt the Child Support (Assessment) Act 1989 as it stands on 1 January 2013 and, 
again, on 1 July 2013, if the amendments affecting the Child Support (Assessment) Act 1989 by those dates are 
those that the commonwealth Parliament has already enacted. This will guard against adopting amendments the 
WA Parliament may not have considered. 

Unfortunately, it means that if new changes have subsequently been made, the amended legislation will not be 
adopted and a further bill will be required. I understand that there is some expectation that this may occur. I am 
hoping that this does not mean that there is a reasonable chance that WA could find itself significantly out of 
sync with the commonwealth legislation in the new year. If that were to be the case, it obviously is not a position 
we would want to be in. I would be interested to hear what the Attorney General’s expectations are regarding the 
likelihood of this occurring, and any impact that it would have on the ground in respect of the calculation of 
child support. I understand that one of the changes is in relation to the calculation of child support payments, and 
the ABS data that the calculations are based on being no longer produced on a quarterly basis; if the new 
reference is not included, how will this affect child support payments, and will it result in disadvantage to certain 
children? It seems to me that continuing to adopt the commonwealth legislation in this area, rather than referring 
powers as the other states have chosen to do, might not be the best way to move forward, particularly given how 
quickly legislation in this area changes. However, I am not sure that there is an appetite to change that; if there 
is, I would be very interested to hear about it. Despite that, the Greens will support this legislation. 

HON NICK GOIRAN (South Metropolitan) [5.37 pm]: I am pleased to rise to make a brief contribution to 
debate on the Child Support (Adoption of Laws) Amendment Bill 2012. Members may be aware that this bill 
was referred to the Standing Committee on Uniform Legislation and Statutes Review, and that that committee 
last month tabled its seventy-fourth report, which was on this legislation. This report is possibly the shortest of 
the reports that this committee has ever tabled; I have been a member of the committee for only an 
extraordinarily short time, and I have been pleased to represent my party in that capacity following the 
retirement of Hon Michael Mischin from the committee, as he undertook his new duties as Attorney General. I 
might add that he is doing a fine job in that role. 

This report of the Standing Committee on Uniform Legislation and Statutes Review was very brief, as members 
will be aware, having all been given an opportunity to read the report. The first finding of the committee’s report 
was that the bill did not further impact upon the sovereignty and law-making powers of the Parliament beyond 
the impact of the principal act. In essence, the committee is therefore saying that there was some impact on 
sovereignty and law-making powers at some point in time, when the principal act was agreed to. That being the 
case, and this legislation being amending legislation to the principal act, there was nothing further that the 
committee could usefully comment on and, accordingly, Hon Adele Farina, the chair of the committee, signed 
off on this report on 26 September, indicating that the committee was respectfully returning the bill to the house.  

No comprehensive analysis or call for submissions was undertaken by the committee in those circumstances. 
Having said that, I did so briefly because regrettably the Chair of the Standing Committee on Uniform 
Legislation and Statutes Review, Hon Adele Farina, is away from the chamber on urgent parliamentary business. 
I take the opportunity to contrast that report with the committee’s report 58, which dealt with a very similar bill; 
namely, the Child Support (Adoption of Laws) Amendment Bill 2009. It was the same sort of bill, but in this 
instance the committee tabled its report in February 2011. It is important to contrast the two reports and, 
therefore, the two bills for reasons that will become obvious in a moment. I was not a member of the Standing 
Committee on Uniform Legislation and Statutes Review at the time, but I am comforted by the fact that I see 
some of my colleagues’ names attached to that particular report, including Hon Liz Behjat and Hon Nigel 
Hallett. That version of the committee tested the 2009 bill against the following question: does the bill have 
sufficient regard for the institution of Parliament? As I said, I have limited knowledge of what went on in the 
committee in those days, other than to read what it published. From what I can analyse, the committee found in 
that instance that — 
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The Bill reinforces that high regard for the institution of Parliament itself but arguably, at a financial 
cost.  

Report 58 goes on to explain that there is a necessity for the Family Court of Western Australia to apply two 
different schemes for children—a scheme for nuptial children and a scheme for exnuptial children. That is, 
during any period between amendments to the commonwealth laws coming into effect and the Western 
Australian legislation adopting those amendments coming into effect, there is an issue for the Family Court of 
Western Australia, which is the financial cost that is referred to by the committee in report 58 from February 
2011. I refer in particular to recommendation 1 of the report, which reads —  

The Committee recommends that the Parliamentary Secretary representing the Attorney General 
inform the Legislative Council how the Government proposes to expedite future amendments to 
the Child Support (Adoption of Laws) Act 1990 through the Western Australian Parliament.  

Members may recall that the parliamentary secretary, as Hon Michael Mischin was then, addressed the issue of 
the committee, specifically recommendation 1, during the course of the debate on the bill and, in doing so, made 
excellent comments. I refer to his speech in the Hansard of 24 February 2011, which reads —  

Turning to recommendation 1, I entirely accept, and the government accepts, that the delay involved in 
getting this sort of legislation through is excessive and unfortunate. I note that the committee, in 
paragraph 8.3 of its report, quite helpfully went into the history of the substantive act, and also the bills 
that have amended that act. It points out that the Child Support (Adoption of Laws) Bill 1999 took three 
months to passage; the Child Support (Adoption of Laws) Bill 2001 took some 15 months to passage; it 
took five months for the Child Support (Adoption of Laws) Bill 2007; and 15 months so far for this bill. 
Fifteen months for this sort of legislation is excessive. It should not happen that way. One reason for at 
least three months’ delay is that this bill was first read into this place in November last year and it is 
now being debated in February. There was three months’ delay simply through the bill having been 
necessarily referred to committee. I am not saying that the committee did not do a job that was not 
expeditious and not completed as diligently as possible, but there is necessarily a delay by virtue of our 
standing orders and the practice of this place. Do we abandon that when we consider legislation? I think 
not. There would need to be a good reason why we would ever do that. It is a necessary part of the 
process. Unfortunately, or fortunately—depending on one’s point of view—by virtue of the fact we 
have chosen an adoption of laws regime, it means there will be some sort of delay. The government 
accepts that there may very well be ways to expedite the passage of this sort of legislation. As I 
understand it, departmental officers have been authorised by the Attorney General to discuss the matter 
at a state–commonwealth level to work out ways the passage of this sort of legislation can be expedited 
and at least brought to this house far more quickly.  

At this point in the debate there was a useful exchange between Hon Adele Farina and Hon Michael Mischin. It 
reads as follows — 

Hon Adele Farina: May I suggest that perhaps the Attorney General might refer the matter to the 
committee as soon as it passes through the commonwealth Parliament, and while the bill is being 
drafted, so we can have a look at the issue in substance at least?  

Hon MICHAEL MISCHIN: I will take that suggestion on board, and I will refer that to the Attorney 
General. There are questions about whether we really take recognition of something that is in its bill 
stage at the commonwealth level and refer something —  

Hon Adele Farina: I said once it is passed.  

Hon MICHAEL MISCHIN: And before proclamation?  

Hon Adele Farina: Once it has passed both houses.  

Hon MICHAEL MISCHIN: Once it is passed—I understand that is more or less when the drafting 
process or the consideration process commences, anyway, at the state level. I will take those matters on 
board and I will convey them to the Attorney General.  

There may be ways to expedite the process, to make it rather more efficient, but the fact is there will be 
some kind of a delay anyway. Another possibility is that introducing the bill into this house first, so that 
it gets to the committee almost immediately, the committee can make its recommendations and 
hopefully the other place will pick up on what this house determines—using its expertise and focus as a 
house of review, and using the expertise of the standing committee—as weight for the merits of the bill. 
That might expedite it in the other place; I do not know. There may be a variety of ways we can go 
about it. There are legislative issues and there are also parliamentary processes that need to be gone 
through. Nevertheless it is being looked at. I cannot give the answer that recommendation 1 seeks at this 
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time, but I can assure the committee, and members of this place, that it is being considered. I will advise 
the house on what can be done when the study into that is completed. I cannot offer a time frame for 
that, but I will take it on board and ensure that some answer is delivered. Having said that, there is 
nothing more that should be said.  

I bring that to members’ attention because it is useful for us to consider that that is how that bill and that 
situation was left. As I said, it was an excellent contribution by the then parliamentary secretary representing the 
Attorney General, and quite an appropriate response on behalf of the government. Basically, the matter was left 
with a study to be completed and with discussion with the Attorney General. Of course, my learned friend Hon 
Michael Mischin is now the Attorney General. Has he spoken to himself? That is a very good question! All jokes 
aside, I think it is useful for us to take into account that in February 2011, the Standing Committee on Uniform 
Legislation and Statutes Review invested the time of members and committee staff to consider this issue in 
detail, and they produced a very good report. Obviously, it was useful for the consideration of members and the 
government when we looked at the Child Support (Adoption of Laws) Amendment Bill 2009. 

Given that there is this outstanding issue that arose as a result of report 58, I wonder whether we might be able to 
consider that as we debate the second reading of this particular bill. I am not suggesting that that should hold up 
this bill in any way. I think there is broad consensus that whenever these types of bills come into this place, we 
should try to expedite them as much as we possibly can. Clearly that is what the current version of the standing 
committee has done. Members will be aware that this particular bill was referred to that committee—a 
committee on which I am happy to serve—on 12 September this year, and the report was signed off by Hon 
Adele Farina, in her capacity as chair of the committee, on 26 September, a mere 14 days later. So, I think that 
members can see from the spirit of this report by the committee that it certainly concurs that this type of matter 
should be dealt with expeditiously, to avoid the financial cost for the Family Court of Western Australia that was 
referred to in report 58. 

Hon Liz Behjat: The committee is constrained under the current terms of reference from being able to look at 
other matters. 

Hon NICK GOIRAN: Sure, and it is a useful point that Hon Liz Behjat has made. Obviously this particular 
committee needs to operate under the terms of reference that it is provided with. I have only ever served on the 
committee in that context, so I am not that familiar with how things may have operated in the past. Nevertheless, 
irrespective of the terms of reference, the matter that needs to be taken into consideration is where this 
committee sits in terms of the opportunity for these types of bills to be expedited, and what mechanisms and 
instruments for communication are in place between the Western Australian state government and the federal 
government to ensure that Western Australia can progress its legislation for exnuptial children as quickly as 
possible and avoid the problems that have occurred in the past. This bill has to a large extent done that. This bill 
seems to me to have progressed far more expeditiously in comparison with those other examples that have been 
mentioned. But certainly I will be interested in the comments of the Attorney General in relation to expediting 
these types of bills.  

I conclude by drawing to members’ attention the finding by the Standing Committee on Uniform Legislation and 
Statutes Review in relation to this bill that is before us. I emphasise that the finding of the committee is that the 
bill will not impact further upon the sovereignty and law-making powers of the Parliament; that is, it will not 
impact beyond the impact of the principal act. With those comments, I indicate my support for the second 
reading of the bill. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [5.53 pm] — in reply: I thank 
members for their contribution to the debate on the Child Support (Adoption of Laws) Amendment Bill 2012 and 
for the support indicated by the Opposition and the Greens (WA) for the bill. A number of issues were raised that 
are worthy of some response. I also propose to volunteer a bit of information that may be of interest to members 
about changes that will be effected to the child support scheme once we have adopted the changes to the 
commonwealth legislation via this bill.  
I will start by saying something about the reasons that this bill was referred to the Standing Committee on 
Uniform Legislation and Statutes Review in the first place. Perhaps I was being rather too conservative and 
cautious in my indication at the time of the second reading debate that this was a bill that implemented a scheme 
of uniform legislation across the nation. I note from the committee report that, relying on the previous practice of 
that committee, it seemed to regard the fact that a scheme has been adopted in the past and had been considered 
by the committee, and the fact that there had been no material change to that scheme, as sufficient, and that 
perhaps I ought not to have referred the bill to the committee in the first place.  
Having said that, rather than get into an argument about that issue at the time, I did take a conservative approach 
and as a matter of prudence referred the bill to the committee so that at least the house could be satisfied that 
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what was being proposed by the bill was in no way an abrogation of the sovereignty of this Parliament and 
would in no way affect the ability of this Parliament to take or reject what has been proposed in the child support 
scheme implemented by the commonwealth. For what it was worth, the committee report, which consisted of 
just over two pages, confirmed that understanding; namely, that there is nothing in the bill that would affect the 
sovereignty of the Parliament. So I do not think it was an entire waste of time to send this bill to that committee, 
because there was at least a saving of the time and effort of members of this place to have that reassurance that 
the bill would not affect the sovereignty of the Parliament. Therefore, I am grateful for the committee’s 
expeditious consideration and resolution of that issue and the issuance of its report. I attempted as much as 
possible to expedite the committee’s consideration of the bill by providing the materials that are traditionally 
requested by that committee of responsible ministers, and by providing comprehensive advice on what was being 
proposed by the bill. 
Hon Alison Xamon has asked when the bill will be in operation. I see no reason why the bill should not be 
passed by this place early this evening after the dinner adjournment. I am confident that the bill will receive 
sufficient priority in the other place to be passed through that place before Parliament rises at the end of 
November. The proclamation of the bill should not present any problems at all. As has been pointed out, there 
are in fact two tranches of commonwealth amendments that will be adopted by this bill. The bill has been 
structured in such a way that if the commonwealth amendments are not made law, they will not be imposed upon 
the people of Western Australia. I am satisfied that every effort has been made in this bill to ensure not only that 
the sovereignty of the Parliament of Western Australia is preserved, but also that the coming into operation of 
this bill will provide a seamless adoption, for the benefit of exnuptial children, of what is proposed in the child 
support scheme, whatever may be the contingencies about how the commonwealth goes about its functions. 

For the information of members, I will now give an outline of some of the pieces of legislation that are referred 
to in the bill and the changes that those pieces of legislation will effect. One of those pieces of legislation is the 
Families, Housing, Community Services and Indigenous Affairs and Other Legislation Amendment (Further 
Election Commitments and Other Measures) Act 2011 of the commonwealth. I think that act probably enjoys the 
glory of having the longest title of any act of Parliament that I have encountered to date. Child support is 
calculated by applying a formula that includes, among other things, the taxable incomes of the parents. If a 
parent has not lodged his or her tax return, the current default position is to deem the income as two-thirds of 
male total average weekly earnings. The change that will be effected by that commonwealth act, once adopted by 
this bill, is that that default position will be replaced with the parent’s previous taxable income, indexed with 
reference to growth in wages.  

This bill also adopts certain amendments to the Acts Interpretation Amendment Act 2011 of the commonwealth. 
The effect of that change will be to bring the child support legislation into line with amendments made to the 
principal act, primarily by changing references from “month” to “calendar month”, again by way of some subtle 
changes in interpretation. The third piece of legislation is the Statute Law Revision Act 2011 of the 
commonwealth, which redefines the immigration department and the veterans’ affairs department so that when 
changes are made to administrative arrangements orders, the legislation will not need to be amended. The fourth 
piece of legislation is the Human Services Legislation Amendment Act 2011 of the commonwealth.  

Sitting suspended from 6.00 to 7.30 pm 
Hon MICHAEL MISCHIN: I will continue to summarise in a couple of lines the several pieces of legislation 
that are adopted by this bill and will become part of the law of Western Australia so far as exnuptial children are 
concerned so they can be dealt with in the same fashion as children of a marriage under the commonwealth child 
support scheme.  

A fourth piece of legislation, the commonwealth Human Services Legislation Amendment Act 2011—I am not 
sure whether I launched into this one—does not appear to make any substantive changes to the law but makes 
some significant changes to personnel referred to in the legislation as a result of amendments. The fifth is the 
commonwealth Child Support (Registration and Collection) Amendment Act 2011, which provides for the Child 
Support Registrar to delegate functions outside the department, for example debt recovery, and provides for 
strengthening of criminal penalty provisions. There are a few additional pieces of legislation such as schedule 4, 
part 1, division 1 of the commonwealth Social Security and Other Legislation (Disability Support Pension 
Participation Reforms) Act 2012, which changes references in commonwealth legislation to average weekly 
earnings. Schedule 7 of the commonwealth Social Security and Other Legislation Amendment (2012 Budget and 
Other Measures) Act 2012 will enable the secretary of the commonwealth department, of which the Child 
Support Registrar is an employee, to utilise computer programs for the purposes for which the registrar may 
make decisions under the commonwealth legislation. Lastly, schedule 5 of the commonwealth Social Security 
and Other Legislation Amendment (2012 Budget and Other Measures) Act 2012, seeks to enable a reasonable 
balance to be obtained between complying with previously agreed or ordered childcare arrangements and 
ensuring there are adequate resources in households to support children. All of that is, or is expected, before the 
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beginning of July next year to become law of the commonwealth with respect to the child support scheme and to 
apply to children of a marriage. However, they will not apply to exnuptial children in Western Australia unless 
adopted by this bill and this bill receiving royal assent and being proclaimed at some stage before 1 January next 
year.  

Hon Alison Xamon mentioned a couple of issues regarding the possibility of further amendments being passed at 
the commonwealth level before 1 July 2013. Is that right?  

Hon Alison Xamon: I was concerned in particular about further amendments at the commonwealth level that 
will precede the second implementation date of July 2013. I understand they are proposing some further 
amendments.  

Hon MICHAEL MISCHIN: Perhaps I will frame the questions in this way: is it likely the commonwealth child 
support legislation will be further amended between now and 1 July 2013? As of today, no bill to make further 
amendments has been introduced to the commonwealth Parliament as far as I am aware. I am not aware of any 
specific amendment under consideration by the commonwealth government. However, the commonwealth child 
support legislation is kept under constant review and, in recent years, has been amended with considerable 
frequency. On the last occasion this Parliament addressed the matter, it adopted the commonwealth legislation as 
it stood on 1 October 2010. Between then and 1 July 2012, some 21 months, the commonwealth legislation was 
amended further by seven different commonwealth acts on eight different dates. That pattern indicates there 
must be a pretty good chance that a further amendment will be brought forward before the commonwealth 
Parliament sometime between now and 1 July 2013. The second aspect of that issue is: what will happen if a 
further amendment is made between now and 1 July 2013? If an amendment to the commonwealth child support 
scheme is enacted by the commonwealth Parliament to take effect on or before 1 July 2013 by the operation of 
clauses 2 and 3 of this bill, the measure to adopt the commonwealth legislation as it stands will not take effect. 
There is no possibility that this bill can operate to adopt commonwealth legislation as affected by future 
amendments which might be made at the commonwealth level and which this Parliament has been unable to take 
into account in consideration of the present bill. The consequence would be, however, that Western Australia 
would not then adopt the 1 July 2013 amendments we know about and that we want to adopt. In that event, it 
may be necessary to introduce a further bill into this place to enable Parliament to consider whether it wishes to 
adopt the commonwealth amendments as they will stand on 1 July 2013 if amendments happen to be passed 
between now and that date, taking into account both the amendments we already know about and those that may 
potentially be made in the future. That is part of the price that is paid for retaining control over this area of state 
jurisdiction, which is not part of the area of responsibility that was vested in the commonwealth Parliament by 
the Australian Constitution.  

Hon Nick Goiran and Hon Alison Xamon referred to the question of whether some options could be explored 
that would expedite the adoption of changes to the child support scheme in Western Australia as far as it relates 
to exnuptial children. Hon Nick Goiran mentioned some comments I made about a previous piece of legislation 
relating to this subject. I note that at that time Hon Adele Farina suggested that bills of the commonwealth 
Parliament, prior to them actually being proclaimed but after they had passed both houses of the commonwealth 
Parliament, could be referred in some fashion to our Standing Committee on Uniform Legislation and Statutes 
Review. In theory that sounds attractive, but there are some practical difficulties with that idea. Firstly, I am not 
sure it is consistent with our standing orders for that standing committee, or indeed any standing committee of 
this place, to consider legislation that is not formally before this house. In the relatively short time that I was a 
member of the Standing Committee on Uniform Legislation and Statutes Review and came to grips with the 
practices of that committee and the manner in which it operated, it seemed to me it would not be practicable, or 
indeed possible, in accordance with our standing orders to start looking at legislation that is not formally before 
this place and is merely speculative. I have to be careful that I do not reveal deliberations of that committee, but I 
think at one stage it was contemplated that a piece of uniform legislation be provided to that committee. There 
were difficulties identified with that idea on the basis that this house had not referred the matter to that 
committee. It was questionable whether it should devote its resources to something that was merely speculative.  
From my perspective, the best I could do—knowing that I was introducing the bill into this house and feeling 
that it was more likely than not it was a bill that fell within the ambit of the standing orders—was to prepare the 
material for submission to the committee at the earliest practicable opportunity and to foreshadow in an informal 
way that there was a bill already drafted that I proposed to introduce and perhaps I could provide it to the 
committee to turn its mind to it, if it thought fit, but without any expectation that it would do any substantial 
work on the subject until the bill was formally before it. So, although it is a “pretty” idea, I do not think it is a 
practical one. It could generate more problems than it solves, particularly if, for example, the commonwealth 
legislation is never proclaimed or is proclaimed well after the event of its passage. I do not think that would be a 
practical means of going about the exercise, with the committee’s considerable workload and obligations, in any 
event, to consider bills referred to it not only as a matter of course under standing order 126, but also from time 
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to time by this house. In addition to that, there are treaties and the like that it ought to consider under the 
standing orders and of course the legislation reviews that it ought to conduct under the standing orders as part of 
its mandate.  

Hon Nick Goiran inquired about other options that might be available. When considering this bill, and another 
one that is yet to be dealt with concerning family and domestic violence, and indeed changes to the Classification 
(Publications, Films and Computer Games) Enforcement Act, I turned my mind to whether there were efficient 
ways to go about the exercise. In most pieces of legislation, I do not think that it is necessary to find an 
alternative means of adopting commonwealth legislation. In the case of issues such as changes to the family law 
regime and in respect of child support, there is merit in trying to find means to effect that in as expeditious a way 
as possible. There are a couple of options. I took myself aside and spoke to myself fully and frankly, as a 
member of this place and as the Attorney General. We had a great debate between ourselves as to the best way to 
go about the exercise! There are a couple of options that I have asked the Attorney General to instruct his staff to 
explore. The Attorney General, I am pleased to say, has taken up that invitation with alacrity and enthusiasm! 

Hon Simon O’Brien: Finally someone has cut through the stone wall! 

Hon MICHAEL MISCHIN: Once I got an appointment with the Attorney General, things went very smoothly! 

Hon Simon O’Brien: He is a very busy man.  

Hon MICHAEL MISCHIN: He is; but a great chap I have to say!  

Hon Simon O’Brien: A terrific bloke; no doubt about it. 

Hon MICHAEL MISCHIN: I would vote for him!  

Hon Ed Dermer: How well do you know him?  

Hon Simon O’Brien: He has not met him, obviously! 

Hon MICHAEL MISCHIN: We drink together from time to time.  

Hon Ed Dermer: It is important not to drink on your own!  

The DEPUTY PRESIDENT (Hon Brian Ellis): Members, I think we are drifting off the subject.  

Hon MICHAEL MISCHIN: As I have indicated, there are a couple of options. One is the adoption of 
commonwealth amendments by Western Australian regulations; that is, the relevant Western Australian statute 
enabling the making of regulations to adopt commonwealth amendments into Western Australian law. Those 
regulations would be subject to disallowance by this Parliament. That is one option that I am seeking to explore. 
Another option is the adoption of commonwealth amendments by way of a Western Australian executive order 
of some form. There is a provision, for example, in the workers’ compensation legislation that enables parts of 
that legislation to be amended by an order made by His Excellency the Governor of Western Australia. There is 
a similar provision in the Constitution Acts Amendment Act 1899. The legislation could provide that the order 
either be disallowed by both chambers of this Parliament or be affirmed by both chambers of this Parliament. 
That may be another mechanism by which the executive could facilitate the adoption of commonwealth 
legislation on specific areas.  
The last option, and perhaps the most extreme, is the referral of state power to the commonwealth for child 
support payments. There are potentially two types of referral. The first is a text referral plus a limited referral of 
power for the commonwealth to amend legislation in accordance with that referral. It is the narrowest and most 
limited type of referral. It has been utilised, for example, in corporations law, anti-terrorist legislation and 
personal property securities legislation. However, given the nature of child support—the frequency of 
amendments—it may not be practical to have a text referral plus a referral of a limited amendment power. The 
second and more general option is a subject matter referral, which is the type of referral that other states have 
engaged in for family law matters and child support concerning exnuptial children. It does not confine the 
commonwealth Parliament to the text of a bill referred by the state Parliament; however, state Parliaments can 
retain ultimate control by way of their ability to terminate the reference.  

Those are options. I am still seeking advice as to the best way to go that would not only emphasise that this 
Parliament will retain control over this subject matter, but also ensure that it has adequate scrutiny of the 
legislation and can take or reject elements of it as it sees fit, and satisfy the legitimate concerns of members that 
they have oversight over areas of responsibility that fall peculiarly within the state’s powers. So far, the 
commonwealth has not been too keen on some of those options. It does not particularly like the idea of the 
regulation adoption and things of that nature. It is an area over which I propose to take advice as to whether it 
matters whether or not the commonwealth cares. My concern would be to ensure that there is not only a 
facilitation of adoption of the good bits in commonwealth legislation but at the same time, as I pointed out, an 
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ability for this Parliament to take or reject matters that it does not agree with and to preserve its ability to do so 
into the future.  
I think I have addressed the several issues that were raised by members and gone a little further, in fact, by 
outlining the changes that will be made to the child support scheme so far as it deals with exnuptial children in 
Western Australia. The only thing that remains is to commend the bill to the house and to request that it now be 
read a second time in order that it can then hopefully go to the other place as quickly as possible and receive its 
concurrence so that these worthy amendments can be made to bring the situation of Western Australia’s 
exnuptial children into line with the commonwealth’s scheme for children of a marriage, ensuring that there is a 
seamless approach to both and two sets of rules do not apply to those two categories of children.  
Question put and passed.  

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and transmitted to the 
Assembly.  
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